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Abstract: 

Due to the high number of divorce cases recorded in recent years, whether in 

the Arab world in general, or in Tunisia in particular, this topic has become one 

of the most researched topics by society. Therefore, the aim of this research is 

to shed light on the legal system of this issue, in a succinct form, as well as, 

simplified through Tunisian law. 

 

 

 

Introduction: 

1 - Divorce is an important family event because the family's situation changes 

radically489. So it is a social problem that threatens the network of social 

relations within the family and in society as a whole, and even threatens the 

entire family entity, through the social and psychological effects it has, and it is, 

also, considered the socially acceptable way to end the failed marriage project, 

so that it gives the spouses another opportunity to establish a new marital 

relationship490.  

                                                           
489 Look: Kamal BOUGHERRA, Divorce, A socio-anthropological introduction to the study of 
the phenomenon, (In the Arabic language), Revival Magazine, thirteenth issue, 01/12/2009, 
page 387, posted online in Algerian scientific journal platform visited on: 28/11/2022, The 
link: https://www.asjp.cerist.dz/en/downArticle/92/11/1/13733. 
490 Look: Kamal BOUGHERRA, Previous article, page 387. 
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So, divorce can be defined as the event that ends the marital relationship 

between a man and a woman491. And in the same context, the Tunisian 

legislator is defined it in the article 29492 of the personal status code, as 

meaning, the dissolution of the marriage contract493. So, although this 

definition is correct, but it is incomplete because marriage can be dissolved, 

also, by death or annulment494. Therefore, it should have been said that divorce 

is the dissolution of the knot of a valid marriage while the spouses are alive495.  

2 – And any way, the divorce differs from the dislocation because the latter is 

defined as an action which is filed by the wife against her husband if she hates 

life with him and there is no hope that the life will continue between them and, 

also, the wife fears that the limits of God will not be fulfilled. So, in this case, 

the wife promises to return the dowry to the husband and waive all her 

legitimate rights496. 

3 - And in general, the study of this topic requires exposure to the following 

question: What is the legal system of divorce in Tunisian law? Thus, the 

answer of this question requires exposure to divorce cases (I), and to divorce 

procedures and its effects (II). 

I – Cases of divorce 

4 - The study of divorce cases requires exposure to the case of divorce by 

mutual  

consent (1), and to the cases of non-consensual divorce (2). 

1 – Divorce by mutual consent 

5 – The Tunisian legislator is explicitly adopted the case of divorce by mutual 

consent in the article 31 in its paragraph 1497 of the personal status code. So 

this case may be defined that the two parties agree together to divorce and 

dissolve the contract that their mutual will previously agreed to conclude, 

which is considered an embodiment of the contractual basis of marriage, so 

                                                           
491 Look: Kamal BOUGHERRA, Previous article, page 387. 

492
  «.انطلاق ْٕ حم عمدة انصٔاج»جاء بانفصم انًركٕز يا ٚهٙ:  

493 Look: Sassi BEN HALIMA, Lectures on personal status law, (In the Arabic language), 
University publishing center, Tunisia, 2011, page 89.  
494 Look : Sassi BEN HALIMA, previous lectures, 89. 
495 Look : Sassi BEN HALIMA, previous lectures, 89. 
496 Look: Iythar Moussa, Definition of dislocation and what it means to dislocate her husband 
by force of law, (In the Arabic language),  05/02/2017, page 1, posted online, visited on: 
27/11/2022, The link: https://2u.pw/qQs7f9. 

 «.بتساضٙ انصٔجٍٛ... -1ٚحكى بانطلاق: »جاء بانفصم انًركٕز يا ٚهٙ:  497
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they have no choice but to resort to the judiciary to give an official and legal 

character to this agreement498. 

And in this context, it should be remarked, that this case is considered the least 

one that raises problems because usually the two parties agree on the origin of 

the divorce as well as its effects499. But, also, it must be noted, that if the 

agreement of the parties on the origin of the divorce obligates the judge, thein 

their agreement on the effects of divorce does not bind him if it conflicts with 

the interest of minor children, so the judge can monitor the agreement of the 

parties and he is able to amend it500.      

6 – And in all, it must be affirmed, that the advantage of divorce by agreement 

or in otherwise known as by amicable divorce is that the court does not have 

the discretion to decide the origin of the divorce, and the spouses do not need 

to disclose the reason for the divorce request, and if the conciliatory attempt 

fails and the two parties insist on their request, it must declare obligatory the 

divorce501.  

2 - Cases of non-consensual divorce 

7 - In Tunisian law, the cases of non-consensual divorce are “divorce due to 

damage” and “divorce on a whim”. 

8 - For the case of divorce due to damage, the legislator is explicitly adopted 

this case and inserted it into the second paragraph of the article 31502 of the 

personal status code. And in general, this case can be defined that the plaintiff 

in the divorce case maintains that the defendant has caused him harm that 

enables him to request the divorce503. 

9 – Or for the case of divorce on a whim, the legislator is, also, explicitly 

adopted this case and inserted it into the third paragraph of the article 31504 of 

                                                           
498

 Look : Lamia GALLALI, Family law (In the Arabic language), 2017 – 2018, page 216, 
posted online, visited on: 17/11/2022, the link: 
https://drive.google.com/file/d/1po4pUPz9vcgV6WHtMrXEzU789EKzvBsX/view. 
499. Look : Lamia GALLALI, Previous lectures, page 216. 
500 Look : Lamia GALLALI, Previous lectures, page 216. 
501 Look : Lamia GALLALI, Previous lectures, page 216 and following. 

 «.بُاء عهٗ طهب أحد انصٔجٍٛ بسبب يا حصم نّ يٍ ضسز... – 2ٚحكى بانطلاق:...»نًركٕز يا ٚهٙ: جاء بانفصم ا 502
503 Look : Mohamed TRIKI, Damage in a divorce suit (In the Arabic language), Journal of 
judiciary and legislation, 05/1998, page 111.  
And for more information about this case: Look: Fawzi BALKANANI, Divorce and damage, 
memorandum for obtaining a certificate of   in-depth studies, Faculty of Law and Political 
Science of Tunis, 1987 – 1988.   

 «.ق أٔ يطانبت انصٔجت بّبُاء عهٗ زغبت انصٔج إَشاء انطلا - 3ٚحكى بانطلاق: ...»جاء بانفصم انًركٕز يا ٚهٙ:  504



  2023 َُاَز ـ فثزاَز   / 74  انؼذد                                                       

 

284 
 
 

 

the personal status code. Thus, in general, this case can be defined as a request 

for divorce from the husband or the wife505.  

And in the same context, it must be confirmed and, also, noted, that in this 

case, the court may not refuse to rule on divorce, so it must only, or rather the 

family judge, tries to reconcile the spouses, but if the conciliatory attempt fails, 

the court becomes obligated to authorize the divorce506. 

II – Divorce procedures and its effects 

10 – The study of divorce procedures and its effects requires exposure to 

divorce procedures (1), and to the effects of divorce (2).  

1 – Divorce procedures  

11 - The personal status code is stated in its article 30507 that divorce takes 

place only in the court; and this divorce is not judged until after the procedures 

have passed in two phases: The first one is named “the conciliatory phase”, and 

the second is named “the judgmental phase”508.  

12 - As for the conciliatory phase, and in application of the article 32509 of the 

personal status code, the judge tries to reconcile between the spouses, and the 

legislator says that it is possible to seek the assistance of persons in order to 

reach reconciliation between spouses510. 

And in all, the judge moves on to taking immediate decisions concerning “the 

couple’s residence”, “custody”, “visitation rights”, and “alimony”511.   

13 – Or as for the judgmental phase which meaning that the department of 

personal status at the court of the first instance looks at the cases of divorce 

with their tripartite structure512.  

And in general, the preliminary rulings in divorce are subject to appeal and, 

also, to cassation513. 

                                                           
505 Look : Hajer AL-HASHIRI YAQOUB, A woman’s right to divorce (In the Arabic language), 
24/08/2015, posted online, visited on: 19/11/2022, the link: 
https://maitremahmoudyacoub.blogspot.com/2015/08/blog-post_53.html. 
506 Look: Sassi BEN HALIMA, Previous lectures, p. 105. 
«.لا ٚمع انطلاق إلا ندٖ انًحكًت»جاء بانفصم انًركٕز أعلاِ يا ٚهٙ:  507  
508508 Look: Sassi BEN HALIMA, Previous lectures, p. 106. 

ح بٍٛ انصٔجٍٛ ٔٚعجص ٔلا ٚحكى بانطلاق إلا بعد أٌ ٚبرل لاضٙ اٞسسة جٓدا فٙ يحأنت انصه»...جاء بانفصم انًركٕز يا ٚهٙ:  509

 «.  عٍ ذنك. ٔنماضٙ اٞسسة بُاء عهٗ يٕافمت انصٔجٍٛ انًتُاشعٍٛ، أٌ ٚستعٍٛ بًصانح عائهٙ،...
510 Look: Sassi BEN HALIMA, Previous lectures, page 106; Sassi BEN HALIMA, The 
conciliation session on the meaning of the provisions of article 32 of the personal status 
code, (In the Arabic language), Tunisian law journal, 1976, the second part, page 32; Sassi 
BEN HALIMA, The role of the family judge in divorce cases, Journal of judiciary and 
legislation, number 1, 1994, page 25. 
511 Look: Sassi BEN HALIMA, Previous lectures, page 110. 
512 Look: Sassi BEN HALIMA, Previous lectures, page 113. 
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2 – The effects of divorce 

14 - If a divorce ruling is issued, the marriage relationship is dissolved for the 

future, and that meaning all the effects resulting from the marriage514 remain 

for the past, and as for the future the spouses become aliens from each 

other515. And in this context, it must be noted, that divorce can produce two 

types of effects: The first one is named “the material effects” and the second is 

named “the non-material effects”516. 

15 – For the material effects which are “Compensation for damage”, “alimony 

of iddah”, “gifts”, and “house belongings”517. 

 As for the compensation for damage and in accordance of the article 31518 of 

personal status code, the latter is provided for the material and moral damage 

and is caused by divorce on a whim or in divorce due to damage519.  

And as for the alimony of iddah, the Tunisian legislator is approved for the wife 

an alimony after divorce for the duration of the iddah pursuant to the article 

38520 of the personal status code521.  

And as for the recovery of the gifts, the Tunisian legislator is regulated this 

subject in the article 28522 of personal status code and in this context, it must 

be noted, that this article is distinguished between two forms: For the first 

form: Divorce is occurred after entry, so none of the gifts given by one spouse 

can be retrieved to the other523. And as for the second form: Divorce is 

occurred before entry, so the partner who don’t cause divorce can retrieve the 

remaining gifts from the other partner524.  

                                                                                                                                                                                     
513 Look: Sassi BEN HALIMA, Previous lectures, page 114 and following. 
514 Voir : Michel ANDRE : «Modèles sociologiques de la famille dans les sociétés 
contemporaines», Archives de philosophie de droit : réformes du droit de la famille, 1975, 
page 127. 
515 Look: Sassi BEN HALIMA, Previous lectures, page 116. 
516 Look: Sassi BEN HALIMA, Previous lectures, page 220. 
517 Look : Sami ayadi, Personal status lectures, (In the Arabic language), Faculty of law in 
Sfax, unpublished, 2015 – 2016, page 91. 

ٔٚمضٗ نًٍ تضسز يٍ انصٔجٍٛ بتعٕٚض عٍ انضسز انًاد٘ ٔانًعُٕ٘ انُاجى عٍ انطلاق فٙ »جاء بانفصم انًركٕز يا ٚهٙ:  518

 «.انحانتٍٛ انًبُٛتٍٛ بانفمستٍٛ انثاَٛت ٔانثانثت أعلاِ
519 Look : Sami ayadi, Previous lectures, page 91. 

 «.ٚجب عهٗ انصٔج أٌ ُٚفك عهٗ شٔجتّ انًدخٕل بٓا ٔعهٗ يفازلتّ يدة عدتٓا»جاء بانفصم انًركٕز يا ٚهٙ:  520
521 Look : Sami ayadi, Previous lectures, page 91. 

ٚتى استسداد يا بمٙ يُٓا لائًا ٔنٕ تغٛس انٓداٚا انتٙ ٚعطٛٓا كم ٔاحد يٍ انصٔجٍٛ نٝخس بعد انعمد »جاء بانفصم انًركٕز يا ٚهٙ:  522

 «. إذا ٔلع انفسخ لبم انبُاء بسبب يٍ انطسف اٜخس. ٔلا ٚتى استسجاع شٙء يُٓا بعد اندخٕل
523

 Look : Sami ayadi, Previous lectures, page 92. 
524 Look : Sami ayadi, Previous lectures, page 92. 



  2023 َُاَز ـ فثزاَز   / 74  انؼذد                                                       

 

286 
 
 

 

And, finally, as for the house belongings, the Tunisian legislator is regulated 

what can arise from a dispute over the belongings of the house in the case of 

divorce by the article 26525 of personal status code526. 

16 – Or for the non-material effects of divorce which is only the custody, the 

legislator is regulated this subject in the article 54527 of the personal status 

code and he is defined it as the preservation of the child's home and upbringing 

him528. And in the same context, The Tunisian jurisprudence is defined, also, 

                                                           
اختهف انصٔجاٌ فٙ يتاع انبٛت ٔلا بُٛت نًٓا فانمٕل نهصٔاج بًُّٛٛ فٙ انًعتاد نهسجال ٔنهصٔجت إذا »جاء بانفصم انًركٕز يا ٚهٙ:  525

بًُٛٛٓا فٙ انًعتاد نهُساء ٔإٌ كاٌ يٍ انبضائع انتجازٚت فٕٓ نًٍ ٚتعاطٗ انتجازة يًُٓا بًُّٛٛ. أيا فٙ انًعتاد نهسجال ٔانُساء يعا 

 «.  فٛحهف فّٛ كم يًُٓا ٔٚمتسًاَّ
526 Look : Sami ayadi, Previous lectures, page 92. 

 «.انحضاَت حفظ انٕند فٙ يبٛتّ ٔانمٛاو بتسبٛتّ»جاء بانفصم انًركٕز يا ٚهٙ:   527
528 And for mor528 Look: Kamal BOUGHERRA, Divorce, A socio-anthropological introduction to 

the study of the phenomenon, (In the Arabic language), Revival Magazine, thirteenth issue, 
01/12/2009, page 387, posted online in Algerian scientific journal platform visited on: 
28/11/2022, The link: https://www.asjp.cerist.dz/en/downArticle/92/11/1/13733. 
528 Look: Kamal BOUGHERRA, Previous article, page 387. 
528 Look: Kamal BOUGHERRA, Previous article, page 387. 

528
  «.انطلاق ْٕ حم عمدة انصٔاج»جاء بانفصم انًركٕز يا ٚهٙ:  

528 Look: Sassi BEN HALIMA, Lectures on personal status law, (In the Arabic language), 
University publishing center, Tunisia, 2011, page 89.  
528 Look : Sassi BEN HALIMA, previous lectures, 89. 
528 Look : Sassi BEN HALIMA, previous lectures, 89. 
528 Look: Iythar Moussa, Definition of dislocation and what it means to dislocate her husband 
by force of law, (In the Arabic language),  05/02/2017, page 1, posted online, visited on: 
27/11/2022, The link: https://2u.pw/qQs7f9. 

 «.بتساضٙ انصٔجٍٛ... -1ٚحكى بانطلاق: »جاء بانفصم انًركٕز يا ٚهٙ:  528
528

 Look : Lamia GALLALI, Family law (In the Arabic language), 2017 – 2018, page 216, 
posted online, visited on: 17/11/2022, the link: 
https://drive.google.com/file/d/1po4pUPz9vcgV6WHtMrXEzU789EKzvBsX/view. 
528. Look : Lamia GALLALI, Previous lectures, page 216. 
528 Look : Lamia GALLALI, Previous lectures, page 216. 
528 Look : Lamia GALLALI, Previous lectures, page 216 and following. 

 «.بُاء عهٗ طهب أحد انصٔجٍٛ بسبب يا حصم نّ يٍ ضسز... – 2ٚحكى بانطلاق:...»جاء بانفصم انًركٕز يا ٚهٙ:  528
528 Look : Mohamed TRIKI, Damage in a divorce suit (In the Arabic language), Journal of 
judiciary and legislation, 05/1998, page 111.  
And for more information about this case: Look: Fawzi BALKANANI, Divorce and damage, 
memorandum for obtaining a certificate of   in-depth studies, Faculty of Law and Political 
Science of Tunis, 1987 – 1988.   

 «.نصٔج إَشاء انطلاق أٔ يطانبت انصٔجت بّبُاء عهٗ زغبت ا - 3ٚحكى بانطلاق: ...»جاء بانفصم انًركٕز يا ٚهٙ:  528
528 Look : Hajer AL-HASHIRI YAQOUB, A woman’s right to divorce (In the Arabic language), 
24/08/2015, posted online, visited on: 19/11/2022, the link: 
https://maitremahmoudyacoub.blogspot.com/2015/08/blog-post_53.html. 
528 Look: Sassi BEN HALIMA, Previous lectures, p. 105. 
«.لا ٚمع انطلاق إلا ندٖ انًحكًت»جاء بانفصم انًركٕز أعلاِ يا ٚهٙ:  528  
528528 Look: Sassi BEN HALIMA, Previous lectures, p. 106. 

ا فٙ يحأنت انصهح بٍٛ انصٔجٍٛ ٔٚعجص ٔلا ٚحكى بانطلاق إلا بعد أٌ ٚبرل لاضٙ اٞسسة جٓد»...جاء بانفصم انًركٕز يا ٚهٙ:  528

 «.  عٍ ذنك. ٔنماضٙ اٞسسة بُاء عهٗ يٕافمت انصٔجٍٛ انًتُاشعٍٛ، أٌ ٚستعٍٛ بًصانح عائهٙ،...
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the custody as meaning of protecting the young from what can harm him 

psychologically and mentally and, in addition, undertaking to do what is good 

for him529. 

Conclusion: 

17 - And in general, considering that the divorce has become a common and 

increasing phenomenon in society, therefore, this research wanted to shed 

light on the legal divorce system through Tunisian law and thus by clarifying its 

cases and procedures as well as its effects. 

 

 

                                                                                                                                                                                     
528 Look: Sassi BEN HALIMA, Previous lectures, page 106; Sassi BEN HALIMA, The 
conciliation session on the meaning of the provisions of article 32 of the personal status 
code, (In the Arabic language), Tunisian law journal, 1976, the second part, page 32; Sassi 
BEN HALIMA, The role of the family judge in divorce cases, Journal of judiciary and 
legislation, number 1, 1994, page 25. 
528 Look: Sassi BEN HALIMA, Previous lectures, page 110. 
528 Look: Sassi BEN HALIMA, Previous lectures, page 113. 
528 Look: Sassi BEN HALIMA, Previous lectures, page 114 and following. 
528 Voir : Michel ANDRE : «Modèles sociologiques de la famille dans les sociétés 
contemporaines», Archives de philosophie de droit : réformes du droit de la famille, 1975, 
page 127. 
528 Look: Sassi BEN HALIMA, Previous lectures, page 116. 
528 Look: Sassi BEN HALIMA, Previous lectures, page 220. 
528 Look : Sami ayadi, Personal status lectures, (In the Arabic language), Faculty of law in 
Sfax, unpublished, 2015 – 2016, page 91. 

ٔٚمضٗ نًٍ تضسز يٍ انصٔجٍٛ بتعٕٚض عٍ انضسز انًاد٘ ٔانًعُٕ٘ انُاجى عٍ انطلاق فٙ »جاء بانفصم انًركٕز يا ٚهٙ:  528

 «.انحانتٍٛ انًبُٛتٍٛ بانفمستٍٛ انثاَٛت ٔانثانثت أعلاِ
528 Look : Sami ayadi, Previous lectures, page 91. 

 «.ٚجب عهٗ انصٔج أٌ ُٚفك عهٗ شٔجتّ انًدخٕل بٓا ٔعهٗ يفازلتّ يدة عدتٓا»جاء بانفصم انًركٕز يا ٚهٙ:  528
528 Look : Sami ayadi, Previous lectures, page 91. 

نٝخس بعد انعمد ٚتى استسداد يا بمٙ يُٓا لائًا ٔنٕ تغٛس انٓداٚا انتٙ ٚعطٛٓا كم ٔاحد يٍ انصٔجٍٛ »جاء بانفصم انًركٕز يا ٚهٙ:  528

 «. إذا ٔلع انفسخ لبم انبُاء بسبب يٍ انطسف اٜخس. ٔلا ٚتى استسجاع شٙء يُٓا بعد اندخٕل
528

 Look : Sami ayadi, Previous lectures, page 92. 
528 Look : Sami ayadi, Previous lectures, page 92. 

إذا اختهف انصٔجاٌ فٙ يتاع انبٛت ٔلا بُٛت نًٓا فانمٕل نهصٔاج بًُّٛٛ فٙ انًعتاد نهسجال ٔنهصٔجت »ٕز يا ٚهٙ: جاء بانفصم انًرك 528

بًُٛٛٓا فٙ انًعتاد نهُساء ٔإٌ كاٌ يٍ انبضائع انتجازٚت فٕٓ نًٍ ٚتعاطٗ انتجازة يًُٓا بًُّٛٛ. أيا فٙ انًعتاد نهسجال ٔانُساء يعا 

 «.  َّفٛحهف فّٛ كم يًُٓا ٔٚمتسًا
528 Look : Sami ayadi, Previous lectures, page 92. 

 «.انحضاَت حفظ انٕند فٙ يبٛتّ ٔانمٛاو بتسبٛتّ»جاء بانفصم انًركٕز يا ٚهٙ:   528

e information about this subject: Look: Al-Bashir al-Farshishi, thoughts on custody in Tunisian jurisprudence, Journal of the Judiciary 

and legislation, 1978, page 10; Hadi Mehresi, Custody, Journal of the Judiciary and legislation, 1959, page 15. 
 .294، مجلة القضاء والتشريع، صفحة 1993، ن. 08/03/1993، بتاريخ 36815أنظر: قرار تعقيبي مدني عدد  529
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